LAND USE AND ZONING COMMITTEE AMENDMENT

The Land Use and Zoning Committee offers the following first amendment to File No. 2012-693:
(1)
On page 1, lines 30-31, and page 2, lines 1-7, strike Section 1 in its entirety and insert a new Section 1 to read as follows:

“Section 1.
Adoption of recommended findings and conclusions. 
The Council has reviewed the record of proceedings from both the Planning Commission hearing, conducted on September 27, 2012, and the Land Use and Zoning Committee public hearing, conducted on December 4, 2012, and the Staff Report of the Planning and Development Department, concerning the appeal of the Planning Commission’s denial of the dancing entertainment establishment serving alcohol on the property located at 2712 Cesery Boulevard.  The City Council hereby makes the following findings of fact and conclusions of law.   
I. Findings of Fact

The City Council finds that the Subject Property is zoned CCG-1.  The Subject Property is approximately 5,220 square feet and is a stand alone property.  The proposed use of the Subject Property is for sales and service of all alcoholic beverages for on-premises consumption in conjunction with a dancing entertainment establishment. Pursuant to Section 656.1601 of the Ordinance Code, a dancing entertainment establishment means any establishment where any worker dances and accepts any consideration, tip, remuneration or compensation from or on behalf of a customer. Dancing entertainment establishments do not include any theater, concert hall, art center, museum, or similar establishment that is primarily devoted to the arts or theatrical performances.  

The Subject Property is located within the Old Arlington Neighborhood Action Plan (the “Plan”) area.  To the west of the property are properties that are zoned RMD-D (Residential Medium Density-D).  There are also properties located to the south and east that are zoned RLD-60 (Residential Low Density-60). Approximately 24 single-family residences and two apartment complexes are located within 350 feet of the Subject Property.  The commercial uses surrounding the Subject Property include a dry cleaner, laundromat, a shopping center with restaurants, a Burger King fast food restaurant and a grocery store across street.  There is also an ABC liquor store, which sells alcohol for off-premises consumption only. That establishment has not been a bar since the 1960’s. 
II. Conclusions of Law

Pursuant to section 656.131 of the Zoning Code, in order for an application for zoning exception to be approved there must be a preponderance of the evidence of record presented that the proposed use meets, to the extent applicable, the following standards and criteria: 

(1) Will be consistent with the Comprehensive Plan, including any subsequent plan adopted by the Council pursuant thereto;

(2) Will be compatible with the existing contiguous uses or zoning and compatible with the general character of the area, considering population density, design, scale and orientation of structures to the area, property values, and existing similar uses or zoning; 

(3) Will not have an environmental impact inconsistent with the health, safety and welfare of the community;

(4) Will not have a detrimental effect on vehicular or pedestrian traffic, or parking conditions, and will not result in the generation or creation of traffic inconsistent with the health, safety and welfare of the community; 

(5) Will not have a detrimental effect on the future development of contiguous properties or the general area, according to the Comprehensive Plan, including any subsequent amendment to the plan adopted by the Council; 

(6) Will not result in the creation of objectionable or excessive noise, lights, vibrations, fumes, odors, dust or physical activities, taking into account existing uses or zoning in the vicinity; 

(7) Will not overburden existing public services and facilities;

(8) Will be sufficiently accessible to permit entry onto the property by fire, police, rescue and other services; and

(9) Will be consistent with the definition of a zoning exception, and will meet the standards and criteria of the zoning classification in which such use is proposed to be located, and all other requirements for such particular use set forth elsewhere in the Zoning Code, or otherwise adopted by the Planning Commission.
There is no competent substantial evidence in the record to demonstrate how all of the criteria set forth in section 656.131 of the Zoning Code have been met.  In fact, the competent substantial evidence indicates that several of the criteria were not satisfied. These include, but are not limited to 1) being consistent with the Comprehensive Plan, including any subsequent plan adopted by the Council pursuant thereto; and 2) being compatible with the existing contiguous uses or zoning and compatible with the general character of the area, considering population density, design, scale and orientation of structures to the area, property values, and existing similar uses or zoning. 
First, the requested zoning exception needs to be consistent with the Comprehensive Plan, including any subsequent plan adopted by the Council pursuant thereto.  The Plan is such a plan adopted by the Council and that the property is located within the boundary of the Plan area. The Plan includes a recommendation that future requests for intensification of zoning, including zoning exceptions, should not be supported by the Planning and Development Department unless it can be demonstrated that there will be a benefit to the neighborhood, including adjacent or nearby residential uses. The Plan specifically states that “it aims to provide guidelines that will assist applicants in understanding the features of a development that will make it a good neighbor.” As noted in the record before the Land Use and Zoning Committee, to the west of the property are properties that are zoned RMD-D (Residential Medium Density-D).  There are also properties located to the south and east that are zoned RLD-60 (Residential Low Density-60). Approximately 24 single-family residences and two apartment complexes are located within 350 feet of the Subject Property.  The commercial uses surrounding the Subject Property include a dry cleaner, laundromat, a shopping center with restaurants, a Burger King fast food restaurant and a grocery store across street.  There is also an ABC liquor store, which sells alcohol for off-premises consumption only. That establishment has not been a bar since the 1960’s. The sale and service of all alcoholic beverages for on-premises consumption in conjunction with a dancing entertainment establishment is a use that is more intense than these adjacent uses without providing a benefit to the neighborhood.  Although argued that eliminating the non-conforming nature of the current use of the Subject Property will benefit the community, the Appellant had acknowledged that the owner had to make calls for police service to remove people from the establishment.  Additionally, the owner acknowledged that the establishment is open and would be open until two o’clock in the morning.   
Second, this type of use is not compatible with the existing contiguous uses or zoning and compatible with the general character of the area. As noted above, to the west of the property are properties that are zoned RMD-D (Residential Medium Density-D).  There are also properties located to the south and east that are zoned RLD-60 (Residential Low Density-60). Approximately 24 single-family residences and two apartment complexes are located within 350 feet of the Subject Property.  The commercial uses surrounding the Subject Property include a dry cleaner, laundromat, a shopping center with restaurants, a Burger King fast food restaurant and a grocery store across street.  There is also an ABC liquor store, which sells alcohol for off-premises consumption only. That establishment has not been a bar since the 1960’s.   
Therefore, there was no competent substantial evidence that the request for the zoning exception met all of the criteria. In fact, the competent substantial evidence demonstrates that the request does not meet several of the criteria. Therefore, the City Council upholds the Planning Commission denial of E-12-54 and denies the appeal.”; and 
(2) Amend the introduction to reflect this Amendment. 
Form Approved:

    /s/   Dylan T. Reingold    _ 
Office of General Counsel
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